
IN THE COURT OF THE SUB DIVISIONAL JUDICIAL MAGISTRATE,(S) JORHAT

                                            C.R.Case No.  311/09

               U/s. 7 and 16 of Prevention of Food Adulteration Act, 1954 

                                              STATE OF ASSAM  

                                                           VS

                                              SRI DEEPAK DEY 

... Accused person. 

PRESENT: JYOTISMITA SARMA, A.J.S.

Sub-Divisional Judicial Magistrate, Sadar,

Jorhat.

For the Prosecution: Learned A.P.P. Smti. Nandita Gohain

For the Defence: Learned Counsel 

Evidence recorded on: 20.07.2016, 26.07.2016,

 29.04.2017, 23.05.2017

Argument heard on: 03.05.2018

Judgment delivered on: 05.05.2018

                                                       JUDGMENT

1. The  prosecution  story  in  brief  is  that  on  19.02.2009,  complainant  Samiran

Baruah, Food Inspector, Jorhat went for inspection at M/S Dey Store, Main road,

Maryani,  Jorhat  accompanied  by  Shri  T.K.  Borman,  Regional  Food  Inspector,

Sivasagar. During the inspection he met manager Sri Deepak Dey and inspected

the food articles stored for selling to public in the shop and seized a sample of

mustard oil under the brand name Jindal Oil and Fats Ltd. in presence of witness
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T.K. Borman as no other witness were found. He also stated that he purchased

750 ml of mustard oil of Jindal brand from a sealed tin of 15 KG from the shop by

paying  consideration  of  Rs.  48/-  as  cost  of  the  sample.  The  oil  has  been

manufactured  by  M/S  Jindal  Oil  &  Fats  Ltd.,  Talwandi  Rana,  9 th K.M.  Stone,

Chandigarh  Road,  Hissar-125001,  Haryana  and  a  notice  was  served  on  the

manufacturer. The purchased sample was poured into three bottles in equal parts

and sealed to prevent leakage. The signature of the vendor was taken on each of

the joints of the sealed covered paper lip and brown paper and accordingly the

mustard oil was packed with regard to the formalities of P.F.A. Act and rules and

an inspection report was prepared. On the next day one part of the sample along

with a copy of memorandum in form VII was sent to the Public Analyst, Govt. Of

Assam, Guwahati  in  a  sealed packet  by registered post  and another  copy of

memorandum sent to the public Analyst separately and the remaining two parts

of the sample along with the memorandum were deposited to the Local (Health)

Authority in a sealed packet. 
2. It  was  reported  by  Public  Analyst  to  the  Govt.  of  Assam,  Bamunimaidam

Guwahati 21 vide his report No. PF/J/15/09 dated 01.04.2009 with opinion that

the sample of  mustard oil  (Jindal  Brand) does not conform to the prescribed

standard as laid down in item No. A.17.06 of Appendix B of P.F.A. rules and found

to be adulterated. The complainant states that the seized sample of mustard oil

is  adulterated  within  the  meaning  of  Sub  Clause  2  of  the  P.F.A.  Act  and  in

contravention  of  standards  of  quality  as  prescribed  in  item  No  A.17.06  of

Appendix B of rules 5 of P.F.A. rules 1955 and the accused Deepak Dey and M/S

Jindal Oil and Fat Ltd. is found to have committed an offence U/s 7 of the P.F.A.

Act  and punishable U/S 16 of the said Act for selling and storing for selling and

manufacturing and selling adulterated mustard oil. Accused Deepak Dey is the

manager and seller and the accused No.2 is the manufacturer and all of them

wee responsible for conduct of this business. The complainant also submitted the

written consent to Joint Director of Health Services, Jorhat U/S 230 (I) of the

P.F.A. Act 1954 to institute prosecution in the interest of Public service under

authority vested by Govt. notification No. HLA/423/93/5 dated 07.07.1993 vide

letter no. 10002 dated 17.11.2009.  The prosecution sanction for the accused

persons was obtained and as such complaint is filed against them under section 7

and  16  of  the  Prevention  of  Food  and  Adulteration  Act.  Accordingly  after
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completion of departmental formalities the offence report was filed against the

accused persons and forwarded them to face the trial. Hence the case.

3. During trial, the case against the accused no.2 Jindal Oil and Fats Limited was

filed vide order dated 13/8/2015 due to its non-appearance. The present case

proceeded only against the accused Deepak Dey. On appearance before Court,

copies of all  relevant documents were furnished to the above named accused

Deepak  Dey  as  per  requirements  of  law.   Then,  after  perusing  the  relevant

materials  on record,  including  evidence of  prosecution  witnesses  so  recorded

before consideration of charge and hearing learned counsel for both parties, a

prima  facie  case  was  made  out  against  the  accused  person  U/S  7/16  of

Prevention of Food Adulterated Act and the charge was accordingly framed and

the charges on being read over and explained to above named accused person to

which he pleaded not guilty and claimed to face trial. 

4. During trial, prosecution side examined as many as two witnesses. Statement of

the accused person was duly recorded as per Section 313 CrP.C. in which his plea

was of total denial. Defence declined to adduce any evidence on his behalf. I

have heard argument forwarded by the learned counsel for both sides as well as

gone through the entire evidence available on record.

5. Points for determination:-

A) Whether on 19.02.2009, the accused person was selling and storing adulterated

mustard  oil  of  Jindal  Oil  and  Fats  Limited  for  consumption  and thereby  committed  the

offence punishable U/s. 7 of the Prevention of Food and Adulteration Act ?

B)Whether  on  19.02.2009,  the  accused  person  being  the  manufacturer  of

adulterated Jindal Brand mustard oil and for storing and selling the adulterated Jindal Brand

Mustard Oil and is thereby committed the offence punishable U/s. 16 of the Prevention of

Food and Adulteration Act ?

6. Discussion, Decision and Reasons thereof:- 

7. Heard arguments of both sides. Perused the Case Record. In order to arrive at a

proper  and  just  decision  as  well  as  to  facilitate  discussion  of  evidence  of
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prosecution witnesses above points for determination are taken up together. My

findings are as follows:
8. PW1 Sri  Samiran Baruah/complainant  deposed that on 190.02.2009, he was

posted as Food Inspector, Jorhat and on that day he went to Maryani town for

inspecting food articles along with regional Food Inspector T.K. Borman. They

went to M/S Dey Store and identified himself before the manager Sri Deepak

Dey. The manager failed to produce the license. He began to inspect the food

articles offered for sale in the shop and found 15 Kg tins of mustard oil in the

shop. Out of suspicion he collected a sample from the sealed tin in presence of

Sri T.K. Borman and delivered Form VI notice to Sri Deepak Dey for collecting the

Jindal Brand mustard oil. Accordingly another notice sent to the manufacturer

M/S Jindal Oil and Fats Ltd. The collected sample of 750 ml was purchased from

the manager and receipt was received of purchase. The collected sample was

pured  into  three  clean  plastic  bottles  in  equal  amount  and  sealed  and  the

signature  of  vendor  accused  was  taken  on the  labels  and  joint  papers.  The

bottles were sealed with “la” and again signature of vendor was taken on the

seal.  He prepared an inspection report and sent one of the sample to Public

Analyst for inspection and report along with a memorandum through registered

post. The remaining two samples were sent to Local Health Authority, Jorhat and

receipt was collected of such delivery. He further deposed that Analyst report was

collected from the public analyst and in his opinion the sample of mustard oil

does not conform to the prescribed standard as laid down in item No. A.17.06 of

Apendix B of P.F.A. rules and is hence adulterated according to P.F.A. Act and

Rules.
9. During cross-examination he admitted that M/S Dey Store has located at Maryani

town at Gar Ali road. He admitted that he does not remember the four persons

whom he had asked to be witnessed to the seizure and denied the suggestion

that he did not make any effort to obtain independent witness to the seizure. He

denied the suggestion that the utensils in which the oil from the sealed tin was

poured was not clean. He admitted that the container in which the oil was poured

was not provided by the accused. He also denied the suggestion that the bottles

were not clean in which the samples have been filled. He admitted that he does

not know whether the plastic bottles were made from recycled plastic. He also

admitted that no preservative was used in the sample by him. He admitted that it

was  written  on  the  top  of  the  sealed  tin  that  the  date  of  manufacture  is
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November. 2008. He admitted that he collected the sample on 19.02.2009. He

admitted that he accused Deepak Dey prayed for reanalyzing the second sample

and accordingly the report is seen in case record. He admitted that there was

delay  of  one  year  in  filing  offence  report  as  eleven  months  were  taken  for

obtaining the prosecution sanction. He also denied the suggestion that as the

offence report was not submitted within the time frame, the sample could not be

reanalyzed within the six months period. He admitted that as per Exhibit16 and

sent food laboratory report within two point difference between the report with

respect to continue B.R. reading and with respect to Saponication. He denied the

suggestion that due to defect in packing the container, the results have been

affected and that  the section order  has been obtained without application of

judicial mind.

10. PW2 Tarini Kanta Barman deposed that on 1902.2009 when he was posted as

Regional  Food  Inspector, Jorhat.  On  that  day  he  along  with  Food  Inspector,

Jorhat Samiran Baruah went to Maryani on food inspection and went to the shop

M/S Dey Store and also to the godown attached to the shop. PW-1 inspected to

the same and out of suspicion collected sample from the 15 Kilos sealed tin of

Jindal brand mustard oil by purchasing 750 ml mustard oil from the tins for Rs.

48  and  obtained  receipt.  PW-1  thereafter, poured  the  sample  in  three  equal

plastic bottles and sealed the same to prevent leakage which was further sealed

and  labels  were  pasted  on the  bottles  where  the  signatures  of  the  accused

Deepak Dey were taken. The bottles were thereafter further sealed and again

signature of accused was taken on them. The PW-2 further deposed that Form

14 A notice was served on the manufacturer and PW-1 prepared the inspection

report. Thereafter, PW-1 took away all the samples from place of occurrence.
11. During cross-examination he deposed that he is Senior to the informant and that

he  was  present  along  with  PW-1  during  the  entire  incident  with  respect  to

collection of sample, packaging etc. he clarified that he saw PW-1 going out of

the shop to bring witness but he cannot named those persons and as such made

his a witness to the seizure. PW-2 also admitted that he container in which the oil

was poured from the sealed tins of mustard oil before the sample was collected

was  provided  by  accused  and  the  container  was  one  already  used  by  the

accused. He denied the suggestion that equal sample amounts were not collected

in the incident. He however, admitted that the sample bottles were not cleaned in
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his  presence.  He  denied  the  suggestion  that  the  procedure  with  respect  to

collection of sample and packing was not legal as per law. 
                               

12. The prosecution evidence of the complainant is direct and found to be cogent

and reliable.  Furthermore, he is found to have been corroborated by PW-2 –

Regional Food Inspector, Jorhat regarding the time of incident. There is nothing

in their evidence to disbelieve their presence at the shop house of Sri Deepak

Dey on 19.02.2009. Their evidence is direct and corroborative.

13. Both the witnesses have categorically deposed that they were present together

at  the shop of  Deepak Dey – M/S Dey Store on 19.02.2009 and they found

sealed tins of mustard oil of 15 Kilos each of Jindal Oil and Fats Limited and

seized a sample of the oil, by purchasing the same from Mr. Deepak Dey and

sealed the same in three different containers in equal amounts and sealed and

put labels on them. 

14. PW-1 and PW2 have categorically deposed that the sample of oil was collected in

three dry and clean bottles and was sealed immediately. This fact is found to be

mentioned in the offence report, inspection report of the case. There is found no

abnormality in collection and sampling of the three samples of mustard oil in any

of the evidence recorded and in the offence report of the complainant. 

15. The  defence  has  reiterated  that  offence  report  does  not  mention  that  the

container was clean at the time when the sample was poured into it. However,

careful  perusal  of the offence report – Exhibit-19, it  is  seen that the offence

report  clearly  mentioned  that  the  three  bottles  were  new  well  cleaned,  dry

transparent and made of polythene. 

16. The  defence has also  taken the plea  that  the complainant  had produced no

documents in proof, that the sample bottles were clean, sterilized and whether

the bottles were made of plastic or recycled plastic.

17. Now the question is whether the sample bottles were clean or not. It is found

that the complainant in his offence report and in his evidence, has deposed in

similar version that the bottles were clean, dry, and transparent and there is no

evidence to disbelieve the witness. The witness in whose presence the sampling

was done is also supported the offence report of complainant. In such a scenario,

there is found no reason to disbelieve the witnesses. Documentary proof of their
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cleanliness  is  not  a  mandatory  requirement  and  the  evidence  of  the  strong

prosecution  witnesses  will  not  be  disregarded  merely,  because  of  lack  of

documents of cleanliness of the sample bottles.
18. Further, the defence taken any plea that exhibit-16 does not state the presence

of labels in the samples and they claimed that the samples were not properly

labeled and the same shall not be considered by the Court.

19. The court went on to peruse the Exhibit-16 which happens to be the report of

the Public Analyst in Form III. This is mentioned in the report that the oil sample

for analysis did not conform to the prescribed standards as laid down at item No.

A.17.06 of Appendix B of P.F.A. Rules and hence the sample to be adulterated. It

is seen that the report is filled out as per Rule 7 (B) of P.F.A Rules and in the

Form there is no place to fill out the presence of labels on the sample. In such a

scenario the failure to mention the presence of labels on the sample could not be

allowed to affect the prosecution case. It is pertinent to mention her that as per

exhibit-15, which is acknowledgement of the receipt of sample sent for analysis.

It is mentioned that the sample arriving in a sealed packet.

20. The defence has taken plea that the packaging of the samples was not proper

and they have disputed the evidence of PW-1 and PW-2 regarding sealing and

labeling of the samples. However, the defence in their support did not adduce

any evidence to discredit these two witnesses but have categorically claim that

the samples were duly sealed and labeled. 

21. Whether  the  complainant  and  his  witness  have  been  able  to  support  the

prosecution case and establish that the packets were indeed sealed and labeled

and that too in the presence of the accused, the burden to prove that the packet

was not properly sealed and labeled is on the presence which is claiming it. But

in  the instant  case defence has failed to discharge this  burden and failed  to

adduce any evidence to prove that indeed the sample were not properly sealed

and labeled. 

22. Coming back to the evidence of the two witnesses examined by complainant, it is

seen that the complainant after the sealed and labeling of the three samples sent

one of the sample to the Public Analysis for analysis by registered post and the

remaining  two  bottles  were  sent  to  Local  Health  Authority,  Jorhat  from  the

memorandum and collected receipt. Exhibit 5 and Exhibit-6 are proof to be the

collecting of the three samples sent to Local Authority. Exhibit-7 is the forwarding
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latter  in support  of  memorandum the public  analysis  by registered post.  The

complainant  has  also  exhibited  the  bills  receipt  of  the  label  sent  to  Public

Analysis.  Thereafter, PW-1  states  that  he  collected  the  report  of  the  Public

Analysis – Exhibit-16 along with the report that the mustard oil collected from the

shop of Deepak Dey is adulterated and is not as per the prescribed standard.

Thereafter, he  applied  for  consent  U/S  201  P.F.A.  Act  to  initiate  prosecution

against this Deepak Dey and the manufacturer M/S Jindal Oil and Fats Ltd. The

Court has gone through the written consent accorded by the Joint director of

Health Services. The same is exhibited as Exhibit 18. 

23. On careful perusal of Exhibit-18 it is seen that Dr. A Rahman, Joint Director of

Health Services, Jorhat on 07.11.2009 granted receipt sent to Complainant / PW-

1 to prosecute the Dey Store and M/S Jindal Oil and Fats Ltd U/S 7/16 of P.F.A.

Act 1954 and vide exhibit 21 Joint Director was pleased to issue notice to both

the accused persons for informing them about the report of Public Analysis and

their right for seeking further analysis of the samples at Central Food Laboratory,

Kolkata which is positively received of these two notices sent to the two accused

persons had been exhibited as Exhibit-22 and Exhibit23. Thereafter the accused

persons preferred for further analysis of the sample by Central Food Laboratory

of Kolkata and accordingly the sample be sent to Central Food Laboratory Kolkata

for further analysis. The report of Central food Laboratory, Kolkata again opined

that the sample was adulterated and did not conform to prescribed standard of

mustard oil. However, the notices which submitted the report could not be proved

out inspection by several attempts and their evidence had closed and dispensed

with.  

24. The inspector who gave the report of Central Food Laboratory opining that the

sample  of  mustard  oil  was  adulterated  could  not  be  examined  in  spite  of

repeated attempts.  Her non examination has left  a lacuna in the prosecution

case. The report of the Central Food Laboratory could not be exhibited in the

case  and  therefore,  is  outside  the  purview  of  the  scope  at  the  time  of

appreciation of evidences. 
25. As such the Court has no option but to go back to the report given by Public

Analysis regarding adulteration of the sample mustard oil. 
26. This report no doubt clearly mentions that the sample was adulterated and did

not conform to the standard required by the act.  However, it  also cannot be
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disregarded  that  accused preferred a second analysis  of  the  sample  and the

second analysis report could not be proved before the court.
27. Therefore, it is seen that we have a half proved case in our hand and all the two

analysis made of the mustard oil sample one could not be proved. The second

report  was  of  substantially  important  because  firstly  it  was  preferred  by the

accused against  the report  of  the Public  Analyst  and second because it  was

prepared by Central Food Laboratory, Kolkata. Thirdly, also because in this report

the type of  adulteration is  found to be different  from the adulteration report

given by the Public Analysis. This creates a doubt in the reports and these doubts

are already mentioned above could not be settled by prosecution. 
28. The law is settled that where there is doubt, the benefit of doubt shall be given

to the accused and in the present case it applies. 
29. The  Court  therefore  finds  that  the  prosecution  has  failed  to  prove  the

adulteration beyond all reasonable doubt against Sri Deepak Dey of adulterating

the mustard oil of M/S Jindal Oil and Fats Ltd. The analysis report of the Public

Analyst where a second analysis was preferred cannot be fully relied upon to

base conviction of the accused.  

30. The  case  against  the  accused  person  is  found  not  to  be  proved  by  the

complainant U/s 7/16 of Prevention of Food Adulteration Act 1954. The accused

person is found not guilty and is acquitted of the case.    

                                                         ORDER 

31. Hence considering the above discussions, the prosecution has failed to prove the

accusation against accused person U/s 7/16 of Prevention of Food Adulteration

Act 1954 beyond reasonable doubt and they are accordingly acquitted and set at

liberty forthwith.  
32. The bail-bond executed in favour of the accused person is extended for a further

period of Six months from this date. 
33. Pronounced by me in this open Court, this  5th  day of May, 2018 and given under

my hand and seal of this Court.
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                                       Jyotismita Sarma

Sub-Divisional Judicial Magistrate, SDJM(S) Jorhat

                                                   APPENDIX

PROSECUTION EXHIBITS 

Ext-1- Notice under form VI to Deepak Dey

Ext-2- Form VI Notice to M/S Jindal Oil & Fats Ltd. 

                                          Ext-3- Acknowledgment Report    Cash Memo

Ext-4- Inspection Report

Ext-5-Memorandum to public analyst.

Ext-6- Submission of food Sample for analysis

Ext-7- Memorandum under rule 18  

Ext-8  Acknowledgment of receiving sample by local authority

Ext-9- Intimation of sending food sample to Public Analyst. 
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Ext-10- Postal Receipt  

Ext-11-Postal Receipt  Inspection report

Ext-12- Postal Receipt 

Ext-13-Acknowledgment Receipt

Ext-14 – Acknowledgment of food sample 

Ext-15  Acknowledgment receipt  

Ext-16 Acknowledgment Receipt/ Public Analyst Report 

Ext-17-Prayer for giving consent under section 20(I) of PFA Act

Ext-18- Prayer for written consent to institute prosecution 

Ext—19- Offence Report

Ext-20- Complain petition

Ext-21- Intimation letter to accused

Ext-22 -Postal Receipt

Ext-23- Postal Receipt

DEFENCE EXHIBITS

NONE

PROSECUTION WITNESSES

          PW1 Sri Samiran Baruah

PW2 Tarini Kanta Barman 

          DEFENCE WITNESSES

            NONE
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Assam Schedule VIII, Form No. 127

High Court Criminal Form No.(M) 106

ORDER- SHEET FOR MAGISTRATE'S RECORDS

DISTRICTS

IN THE COURT   OF JYOTISMITA SARMA, S.D.J.M. (S), Jorhat

CR Case No. 311/2009 Versus

Sl.

No.

Date Order Signature
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05/05/18 Accused Deepak Dey  is present.

Today is fixed for judgment.

The judgment is prepared and pronounced in open court.

The same is prepared in separate sheets and appended to C.R.

The accused person is found not guilty of the offence U/S  7/16 of

Prevention of Food Adulteration Act 1954 and is acquitted of the

case and set at liberty forthwith.

His bail bond is extended for a further period of six months from

today.

The case is disposed of.            

NOTE: This for should be written up in English whenever possible (Sec.Vol.I, Chapter-III, Rule 22).

AG P-VIII-F-No.-127-30/15 
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